EXPLANATION 

OF THE DRAFT LAW ON RATIFICATION OF THE Convention of 29 May 1993 on Protection of Children and Co-operation in Respect of Intercountry Adoption
I Constitutional grounds
Constitutional grounds for enacting of this law are contained in Article 16, paragraph 1 and 2, Article 97, paragraph 1, item 1, and Article 99, paragraph 1, item 4 of the Constitution of the Republic of Serbia (“Official Herald RS”, number 98/06), according to which the Republic of Serbia, among the other, is competent for regulation of international politics of the country that should be based on generally recognized principles and rules of international law, according to which the concluded international treaties constitute an integral part of the internal legal order, then, that the Republic of Serbia regulates international status and relations with other countries and international organizations, and that the National Assembly of the Republic of Serbia ratify international treaties when its ratification is stipulated by the law. 
II – Introduction

Intercountry adoption is relatively recent phenomenon. After the Second World War it became to develop as legal institution, but from the seventies of the last century number of such adoptions has dramatically increased. By beginning of the eighties it has become obvious that intercountry adoption is followed by a number of complex legal and human problems and that lack of domestic and international legal instruments indicates that there is a need for multilateral approach. Due to such reasons, in May 29 1993, under the auspices of the Hague Conference of Private International Law, the Convention on Protection of Children and Co-operation in Respect of Intercountry Adoption was adopted (hereinafter: the Convention).
The Convention adds a special importance to provisions of Article 21 of the Convention on Rights of the Child from 1989, by focusing the broad formulation from the Convention on Rights of the Child with regard to measures of protection and rules of procedure. Although the Convention on intercountry adoption establishes the minimum of standards, its aim is not to represent the only possible right of adoption. Countries of origin and countries of reception, together with inviolable obligation to respect rights of the child and to accept principles of the best child interest, have their own cultural characteristics, which reflects both in a family life and in relevant domestic law.
The Convention recognises the primarily importance of growing up of the child in the family as prerequisite for its happy and healthy development. By implementation of clear procedures and prohibition of obtaining of financial gain, the Convention provides better security, anticipation and transparency for all participants in the process of adoption, including the potential adopters. Also, the Convention establishes the system of co-operation between authorities in countries of origin and countries of adoption, that enable conditions for implementation of standards of the best child interests and reducing to minimum of the risk from malpractice in the process of intercountry adoption. 

III – Basic principles of the Convention

1) Best interests of the child

The Convention establishes rules which provide that adoptions will be conducted with respect of the principle of the best child interests and with respect of the fundamental rights of the child. For example, countries are in obligation to always consider first the possibility of domestic adoption; to ensure fulfilling of legal conditions for adoption of the child; to keep confident all information related to biological parents of the child; to ensure that appropriate family is found for the child and that all other protective measures are implemented. It is required that all countries, guided by principles of the best child interests, develop integrated and coordinated system of child care and child protection, ethical and child oriented approach to intercountry adoption.
2) Subsidiarity

“Subsidiarity” in the Convention assumes that the contracting means that Contracting States recognise the right of the child to be raised by his or her birth family or within broad family, anytime it is possible. If that is not possible or if it is not in the best interest of the child, other forms in the country of origin are sought. Only after all domestic solutions are considered, an alternative family setting in other country is sought. The general rule is that institution setting is the worst solution for child and that it is chosen only exceptionally, if no other family setting is possible.

3) Co-operation between countries

The Convention provides the system where Contracting States co-operate in order to ensure protection of the child. The co-operation is of primarily significance in providing of measures for prevention of children abduction, selling or trafficking. In practice, this principle is conducted at the first place through co-operation between central authorities and between other public authorities and accredited authorities and agencies.

4) Automatic recognition of adoption decisions
One of the greatest achievements of the Convention is establishing of the system of automatic recognition of adoption based on the Convention. In other words, the Convention provides certainty of legal status of child and eliminates the need for procedures of recognition of decisions or re-approval of adoption in the receiving country.

5) Competent authorities, central authorities and accredited bodies
The Convention is setting the requirement that only authorized authorities may exercise functions that are subject of the respective international treaty. Competent authorities may be central authorities, public authorities (including judicial and administrative authorities) and accredited bodies. The Convention ordains to central authorities in all Contracting States certain obligations such as: establishing of co-operation through exchange of general information on intercountry adoption; elimination of any obstacle for implementation of the Convention; and responsibility of Contracting States to prevent and suppress all harmful and old customs that are in contradiction with the Convention.

The accredited bodies may undertake some functions of central authorities, and that is coming from the process of accreditation itself. That is why all private accredited bodies or agencies should be subject of continual supervision by the state and accreditation bodies. It has to play a positive role in obeying of the Convention principles and prevention of illegal and dishonest forms of adoption. If there are accredited bodies of that kind in a country, the Convention ordains special measures, or regulatory frame of minimal standards for its functioning. Contracting States may set higher standards and increase security with regard to functioning of such private bodies. 
IV – Reasons for ratification

1) Conformity of the Convention with the Constitution of the Republic of Serbia

Constitution of the Republic of Serbia warrants to the children “the right to enjoy human rights in accordance with their age and mental maturity”. Also, in Article 64 the Constitution stipulates that rights of the child are regulated by the law and warrants to the child a number of singular rights such as the right to a personal name, entry into the birth register, the right to learn about its origin, the right to maintain its identity, protection from physical, economic and any other exploitation or abuse, equality of a child born in marriage and one born outside marriage. Item 5 of the Constitution of the Republic of Serbia, which bears the title “rights of the child”, determines that the rights of the child and its protection are regulated by the law. Article 65 of the Constitution stipulates the special protection of the family, mother, self-supporting parent, and in that sense special protection of children without parental care or disturbed in their mental and physical development is warranted, as well as protection of children from child labour, i.e. prohibition of employment of children under age of 15 and prohibition to work at jobs that are harmful to morality of children or their health, to children under age of 18.
The Convention on intercountry adoption is not in contradiction with the mentioned provisions of the Serbian Constitution. On the contrary, the warranty of special protection of children without parental care guides to improved legal and factual measures that enable co-operation with other countries for solution of this problem that will be easier to formulate and implement upon ratification of the Convention.

2) More efficient protection of children without parental care

Taking care of children without parental care in Serbia is achieved by accommodating into another family – family of relatives or foster family, by adoption and admittance to institution of social care. In Serbia, according to information from the Ministry of Labour and Social Policy, about 4.000 children are settled in foster families and institutions. Accommodation of a child in social care institution is ultimate measure of taking care, but alternative forms of taking care of children, that would meet all of their needs, are still not developed sufficiently in Serbia. In the recent years a serial of campaigns were conducted to increase number of foster families and improvement of their structure. However, based on the latest data of the Ministry of Labour and Social Policy, there is still not enough foster families, motivated and ready to meet all needs of the children.
Serbia is still a country from which the children are adopted from, and not a country whose citizens are showing interest to adopt children from other countries. Intercountry adoption is not a common case in Serbia. According to data from the Ministry of Labour and Social Policy, contained in the Unique Personal Register of Adoption, maintained by that Ministry, in the year 2006 there were 9 of such adoptions, in 2007 – 12 such adoptions, in 2008 – 12, in 2009 – 15, and in 2010 – 11. However, this measure of protection of children without parental care could be used in more efficient way. According to data from the Ministry of Labour and Social Policy, the potential adopters, citizens of the Republic of Serbia, are mostly not ready to adopt children with serious disturbances in development, disadvantages, “older” children and children of Romani origin. Intercountry adoption can be a measure of protection of such children, beside the foster family and domestic adoption. Ratification of the Convention would enable to larger number of children to achieve their right to live their life and to develop in a family setting through this form of care.
3) Improvement of security in the procedure of intercountry adoption

According to Article 103 of the Family Law of the Republic of Serbia, intercountry adoption is allowed under special conditions that are set in cumulative manner. Therefore, a foreign citizen may adopt the child under the following conditions: 1) that adopters could not be found among domestic citizens, and 2) that the Minister competent for family protection agrees with the adoption (Article 103, paragraph 1 of the Family Law). It shall be considered that adopters could not be found among domestic citizens if more than one year has passed from the date of entering of data about the future adopted child into the Unique Personal Register of Adoptions (Article 103, paragraph 2 of the Family Law). However, the law also stipulates an exception from the provided rule, in a sense that the Minister competent for family protection, if there are special justified reasons, may approve adoption to a foreign citizen even before expiry of that period (Article 103, paragraph 3 of the Family Law). In that way exceptionality of implementation of intercountry adoption is clearly stressed. In each case of intercountry adoption the Ministry of Labour and Social Policy is making control of legality and conformity of standards of professional work, and Minister competent for family protection is giving the final approval, or license for adoption, which makes the procedure of intercountry adoption secure from the point of adoption for child trafficking.
Ratification of the Convention would contribute to safety in the procedures of intercountry adoption, since it is establishing a system of cooperation between authorities in countries of origin and countries of reception, shaped in a way that provides conditions for implementation of standards of the best child interests and reducing to minimum of risk from abuses in processes of intercountry adoption. In that sense, the Contracting States to the Convention are establishing safety measures to prevent abduction, selling and trafficking of children aimed for adoption, such as: prevention of economic exploitation and exerting of pressure on biological families; ensuring that only children who really need a family can be adopted; prevention of financial gain and corruption; regulation of business and accrediting of agencies and individuals that might mediate in the adoption, in accordance with rules defined in the Convention.
4) Providing of post-adoption protection of adopted child

The Convention obliges the Contracting State to take all appropriate measures in order to improve post-adoption services in their countries. Upon the established adoption, or transition of a child to country of the adopter, and after estimation of the central authority of the country of reception that the stay of the child in the family of the adopter is not in its best interest, this authority may take necessary measures for protection of the child. In that sense, the child may be taken away from its adopter and in agreement with the central authority of the country of origin, it could be temporarily or in a long run put under custody; taking care of the child with the aim of its adoption might be organized, that cannot be realized until the central authority of the country of origin is duly informed about new potential adopters; and as the last measure, it can organize return of the child into country of origin, if the best interest of the child requires such measure.
5) Number of ratifications of the Convention

The Convention has a large number of ratifications, which is a relevant factor of the decision of the Republic of Serbia to ratify it. It is of special importance that majority of European countries have ratified this international treaty, including the countries from the neighbourhood. According to actual official data of the Hague Conference for Private International Law, the Convention is ratified by 79 countries, among them majority of members of the European Union, than China, United States of America, and Russian Federation. Ratification of this international treaty would have major importance, since the Republic of Serbia would be included in that way into family of countries that closely cooperate in the field of intercountry adoption, preventing malpractices and omissions with adverse results for children. 

6) Compliance with ratified international treaties

Beside the above mentioned reasons for ratification of the Convention, we should also not neglect the fact that it is expected from the Republic of Serbia within the frame of implementation of already ratified international treaties. Namely, within the obligation of reporting about implementation of the Convention on rights of the child and Optional Protocol to the Convention on Right of the Child, child prostitution and child pornography, Serbia has submitted to the supervisory body – the Committee on the Rights of the Child, the reports and after the procedure got the recommendation to “take urgent measures to ratify the Hague Convention on Protection of Children and Co-operation in Respect of Intercountry Adoption from 1993.”1
V – Financial resources required for implementation of the law

For implementation of this law it is not required to provide additional funds in the budget of the Republic of Serbia.

PRESIDENT OF THE COUNCIL

Prof. Dr. Mirko Živković
_______________________

1 UN doc: CRC/C/OPSC/SRB/CO/1, 22. 06. 2010, paragraph 47 (a)
PAGE  
5

