EXPLANATION
OF REASONS FOR STATEMENTS ON PROVISIONS OF ARTICLE 22 AND 23

OF THE DRAFT LAW ON RATIFICATION OF THE CONVENTION on Protection of Children and Co-operation in Respect of Intercountry Adoption

I – Statement related to Article 22, paragraph 2

(1) Functions of the central authority, in accordance with requirements of this Section, might be exercised by public authorities of bodies accredited in accordance with Section III, to a degree allowed by the law of the country of their location.

(2) The Contracting States can state with the person where the Convention is deposited that functions of the central authority, in accordance with Article 15 and 21, can be exercised in that country, to a degree allowed by the law and with supervision of competent authorities of that country, and that it can be also exercised by bodies and persons who:

a) Fulfill requirements of integrity, professional competence, experience and responsibility in that country; and

b) Who are qualified in accordance with ethical standards and qualifications and experience for work in area of intercountry adoption.

(3) A Contracting State giving the statement provided in paragraph 2 is in obligation to continually inform the Permanent Bureau of Hague Conference for Private International Law about names and addresses of such bodies and persons.

(4) A Contracting State can state with the person where the Convention is deposited that adoptions of children with the right of habitual place of residence in its territory can only be made if functions of central authorities are exercised in accordance with paragraph 1.

(5) Regardless on statements given in accordance with paragraph 2, the reports stipulated in Article 15 and 16, in any case, are prepared within jurisdiction of the central authority or more of them or bodies in accordance with paragraph 1.
II – Opinion of the Council for Private International Law

Our opinion is that our country should give the statement in sense of Article 22, paragraph 2 of the Convention.

Our opinion is that our country should give the statement in sense of Article 22, paragraph 4 of the Convention.

III - Reasons for the statement

Currently, in Serbia there is no legal option that bodies and persons, in sense of Article 22, paragraph 2 of the Convention, can establish the general illegibility for adoption of the potential adopters interested for adoption of a child abroad and make and submit reports to central authorities of bodies of other countries. According to provisions of the Family Law, professional evaluation and decision about general eligibility of potential adopters are made by the custodial authority. According to the Law on Social Protection, evaluation of the general illegibility for adoption of potential adopters shall be made, upon its establishing, by Centers for family accommodation and adoption, public services exercising those tasks as entrusted. The Ministry of Labor and Social Policy is making supervision over legality and conformity with standards of professional work of the custodial authorities in each procedure for establishing of general illegibility of potential adopters. Upon the performed control, the Ministry is entering data about potential adopters into the Unique Register of Adopters. In the last 6 years not a single potential domestic family that would adopt a child abroad was registered.
Currently in Serbia there is no legal option that bodies and persons, in sense of Article 22, paragraph 2 of the Convention, take measures of post-adoption protection of child. In the present situation, the measures of post-adoption protection of child, in sense of Article 21 of the Convention, could be taken by the Ministry of Labor and Social Policy, through the custodial authorities. The custodial authority (the Center for Social Work) is vested by the Family Law the public authorities for exercising of activities of protection and assistance to the family, since that public service has adequate professional capacities and long-term experience in exercise of such activities. This authority has an obligation to protect rights of the child, through preventive and correctional supervision over the exercise of parental rights. In that line, the custodial authority may initiate legal proceedings: for protection of rights of the child, for exercise and deprivation of parental rights, and for protection of the child from the family violence. A result of such proceedings may be the judicial decision to separate the child from the parents (adopters). Besides, the custodial authority has the authority, in situation when the life, health or development of the child are endangered, to make temporary conclusion for providing of accommodation for the child for temporary separation from the parents, to appoint a temporary custodian to the child and promptly initiate legal proceedings aimed to protect the rights of the child. Beside the mentioned above, all activities of custodianship are entirely entrusted to the custodian authority.

By giving the statement in accordance with Article 22, paragraph 2 of the Convention, the legal grounds would be set, together with appropriate adjustments in domestic regulations related to this matter, that interested bodies and persons in Serbia, who fulfill requirements of integrity, professional competence and experience for work in area of intercountry adoption, perform functions of central authority in accordance with Article 15 and 21 of the Convention, i.e. to establish illegibility of potential adopters for intercountry adoption and provide post-adoption protection of the child upon establishing of intercountry adoption.

Regarding the Article 22, paragraph 4 of the Convention, the statement should be given, since in the opposite case realization of intercountry adoptions of children in our country would be precluded in cases when the illegibility of potential adopters would be established by persons or bodies of the state of reception mentioned in Article 22, paragraph 2 of the Convention.

IV – Statement related to Article 23, paragraph 2:

In accordance with Article 23, paragraph 2 of the Convention the Republic of Serbia states hereby that the Ministry of Labor and Social Policy is competent for issuing of the ratification provided in paragraph 1 of Article 23 of the Convention.
V – Opinion of the Council for Private International Law

Our opinion is that our country should give the statement in sense of Article 23, paragraph 2 of the Convention.
VI – Reasons for the statement

The Ministry of Labor and Social Policy performs the control of lawfulness and conformity with professional standards in procedures for establishing of general illegibility for adoption of children and potential adopters, conducted by custodial authorities in Serbia and enters their data in the Unique Personal Register of Adoptions.

The Ministry receives the documentation and requests for adoption of children in Serbia, submitted by potential adopters with foreign citizenship, directly or through licensed agencies. After the control whether the potential adopters meet the requirements of general illegibility for adoption and per the Family Law as well, the Ministry enters their data in the Unique Personal Register of Adoptions.

The Ministry performs the control of fulfillment of conditions for implementation of intercountry adoption from Article 103 of the Family Law, i.e. it examines did the custodian authority before making conclusion by the expert team about implementation of intercountry adoption for a particular child, in the deadline stipulated by that law, make search for a domestic foster family for the child and what are the reasons for refusal of the contacted domestic potential adopters to adopt the child.
For a child for whom there is the conclusion of the expert team of the custodian authority on implementation of intercountry adoption, the Ministry sends data about the potential adopted child to potential foreign adopters whose data are located in the Unique Personal Register of Adoptions or with foreign agencies for adoptions with which the Ministry has developed co-operation, with the objective of selection of a foreign adoption family for the child.
The Ministry delivers to the custodial authority, competent for protection of the child, case files and information about potential foreign adopters, who have shown initial interest to adopt the child for whom the Ministry has send the data. Based on review of the files, the custodian authority makes conclusion about selection of a family for the child. 

The Ministry makes control and coordinate function in the procedure of adoption, from making of the first contact between potential foreign adopters and the child for adoption in the Institution or in the foster family in Serbia, until making of decision on adoption by the custodian authority. The expert team from the Ministry gives its opinion to the Minister competent for family protection, who gives permit for adoption of the child by foreign adopters.

Pursuant to the mentioned functions of the Ministry of Labor and Social Policy in the process of intercountry adoption, based on the law and appropriate by-laws, and which are not in any aspect in contradiction with the Convention, we have opinion that the best solution is that this Ministry, upon establishing of adoption of the child with domestic citizenship by citizens with foreign citizenship, shall issue certificate that the adoption established in accordance with the Convention, in line with Article 23, paragraph 2 of the Convention. This authority is acquainted and controls the process of establishing of adoption of the child from its beginning until the completion by making of the decision on adoption, and since the mentioned functions of this authority in the process of establishing of adoption will not change after the ratification of the Convention, it is our opinion that this authority is the most competent to evaluate the conformity with the Convention.
In the certificate that the adoption is established in accordance with the Convention, the Ministry would state that the Minister competent for family protection has given the approval, or permit, for that particular adoption (Article 17, paragraph C of the Convention). 
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